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UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

REGION 17

STAHL SPECIALTY COMPANY

and

INTERNATIONAL BROTHERHOOD OF Case 17-CA-088639
ELECTRICAL WORKERS LOCAL #1464
affiliated with the INTERNATIONAL
BROTHERHOOD OF ELECTRICAL
WORKERS, AFL-CIO

RESPONDENT STAHL SPECIALTY COMPANY’S EXCEPTIONS TO
THE DECISION OF THE ADMINISTRATIVE LAW JUDGE

P u rsu antto Section 102.46(a)& (b)(1)of the B oard ’s Ru les and Regu lations,Respond ent

StahlSpecialty C ompany (hereinafter “Stahl”or “Respond ent”)hereby su bmits the following

Exceptions to the Find ings of Fact,C onclu sions of L aw,and recommend ed O rd er contained

within the D ecision of A d ministrative L aw Ju d ge C hristine E.D ibble,d ated September30,2013,

as pu rported ly ratified and ad opted by the O rd er Ratifying and A d opting D ecision of

A d ministrative L aw Ju d ge C hristine E.D ibble,d ated A pril22,2016.

1. Respond entexcepts to the issu ance of the C omplaintand proceed ings in this matter,as

A cting GeneralC ou nselL afe Solomon lacked au thority by virtu e of the circu mstances of his

appointmentand provisions of the Fed eralV acancies Reform A ctof 1998 (FV RA ),5 U.S.C .§ §

3345et seq.,as explained in d etailin SW General, Inc. v. NLRB,7 96 F.3d 67 (D .C .C ir.2015).

2. Respond entexcepts to the issu ance of the C omplaintand proceed ings in this matter,and

to the B oard ’s conclu sion of waiverwith regard to Respond ent’s objections concerningA cting

GeneralC ou nselL afe Solomon’s lack of au thority,as Respond entpreviou sly and su fficiently

objected thatA ctingGeneralC ou nselL afe Solomon lacked au thority.
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3. Respond entexcepts to the actions of the GeneralC ou nseland A d ministrative L aw Ju d ge

in reaffirmingthe d ecisions of theirpred ecessors and /ortheirown improperlyissu ed d ecisions.

4. Respond entexcepts to the actions of the GeneralC ou nseland A d ministrative L aw Ju d ge

in reaffirmingthe d ecisions of theirpred ecessors and /ortheirown improperly issu ed d ecisions as

violative of Respond ent’s d u e process and otherrights,in thatRespond entwas exclu d ed from

su ch d ecisions and d id not have an opportu nity to be heard with regard to comments or

objections to su chu nilateralactions.

5. Respond entobjects to the issu ance of the C omplaintand allother proceed ings in this

matter,as A cting GeneralC ou nselL afe Solomon lacked au thority to d o so by virtu e of his

u nconstitu tionalappointmentbythe P resid ent.

6. Respond entobjects to the issu ance of the D ecision in this matter,as the A d ministrative

L aw Ju d ge (“A L J”)was appointed by an u nconstitu tionally-comprised N ationalL aborRelations

B oard .

7 . Respond entexcepts to paragraph1(a)of the O rd er(32:22-24)and the related C onclu sion

N o.3 (31:11-12)thatRespond entd ischarged P atrick A rmstrong becau se he engaged in u nion

and protected concerted activities, as it erroneou sly connects an alleged “inad equ ate

investigation”(19:19)withalleged d iscriminatory animu s on behalf of Respond ent.

8 . Respond entexcepts to the A L J’s find ing atpage 4,note 16,that“lead s infrequ ently

operate machines,”as itis irrelevantto the factthatA rmstrongd id notoperate amachine.

9. Respond ent excepts to the A L J’s find ings at 5:1-2 that A rmstrong “solicited u nion

au thorization card s [and ] d iscu ssed the benefits of u nionization with employees,”as they are

u nsu pported bythe evid ence cited and mischaracterize A rmstrong’s testimony.
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10. Respond entexcepts to the A L J’s find ingat4:28 -29 that“A rmstrongplayed ad ominant

role in the u nion campaign atissu e,”as itis u nsu pported by the record evid ence cited and

mischaracterizes A rmstrong’s testimony.

11. Respond entexcepts to the A L J’s find ingat5:2 thatA rmstrongengaged in hand billing,as

itmischaracterizes A rmstrong’s testimony.

12. Respond entexcepts to the A L J’s failu re to find thatA rmstrong d id nothand billfor

C hargingP artypriorto his d ischarge.

13. Respond entexcepts to the A L J’s failu re to find that,by his own ad mission,the only

action A rmstronghad taken to openly id entify himself as au nion su pporterwhile employed by

Respond entwas to talkwithorganizerJerry Gu liziaafterworkwhile Gu liziawas hand billing.

14. Respond entexcepts to the A L J’s find ings at5:6-7 thatM aintenance M anager Jerry

H elms and Fou nd ry Su pervisorJohn M cB rid e reported “ru mors”to V enkatesan “[o] n M ay2,”as

there is no evid ence thatRespond entknew whetherA rmstrongspecifically had been invited to a

u nion meeting.

15. Respond ent excepts to the A L J’s find ings at 5:7 -8 that H elms and M cB rid e told

V enkatesan that“severalof the employees in the maintenance d epartmenthad been invited to a

u nion organization meeting over the weekend ,”as itis irrelevantto a find ing of whether

A rmstronghimself attend ed the meeting.

16. Respond entexcepts to allof the A L J’s find ings in Section E,6:4-37 ,to the extentthey

are relied u pon to su pportafind ingof u nlawfu lsu rveillance,as allsu chfind ings merely reflect

Respond ent’s observations of the IB E W ’s open and notoriou s hand billing.
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17 . Respond entexcepts to the A L J’s find ing at5:30-31 thatH elms told Spald ing that“an

ind ivid u alin his d epartment had been invited to a u nion organizationalmeeting over the

weekend ,”as itmischaracterizes Spald ing’s testimonyon this issu e.

18 . Respond entexcepts to the A L J’s find ings at5:35-39 thatW ilkins was involved in botha

meeting with Respond ent’s attorney on M ay 2 and also helped d raftthe scriptof the speech

given by Spald ingon M ay 8 and Ju ly 25-26,as they are u nsu pported by the evid ence cited and

irrelevantto afind ingof anti-u nion animu s.

19. Respond entexcepts to the A L J’s find ing at5:42 thatD elk wanted to be keptinformed

abou t“the pace of the organizing campaign,”as itis u nsu pported by the evid ence and is

irrelevantto afind ingof anti-u nion animu s.

20. Respond entexcepts to the A L J’s find ings at5:46 and 6:1-2 thatC P Ex.9 atpp.2-6

su pports herfind ingthatSpald ing“continu ed to workwithhis managementteam to encou rage

the employees’[sic] to rejectu nionization of the plant,”as these emails concern only Spald ing’s

preparations forhis M ay 8 speech.

21. Respond entexcepts to allof the A L J’s find ings in Section D at5:4 –6:2 to the extentthat

she relied on any of them to su pportherfind ing thatRespond entwas motivated by anti-u nion

animu s,as the law allows employers to respond to u nion organizingcampaigns.

22. Respond entexcepts to the A L J’s find ingat5:31-33 thatM cB rid e told Spald ing“several

workers were talking abou t[the u nion campaign] ”becau se itfails also to find thatSpald ing

nevertestified thatM cB rid e gave him any names,and cou nselforC hargingP arty d id notpress

him on this point.

23. Respond entexcepts to paragraph2(a)of the O rd er(32:39 –33:2)requ iringRespond ent

to reinstate P atrickA rmstrong.
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24. Respond entexcepts to paragraph 2(b) of the O rd er (33:4-6) requ iring Respond entto

make P atrickA rmstrongwhole forany loss of earnings and otherbenefits su ffered as aresu ltof

the alleged d iscrimination againsthim.

25. Respond entexcepts to paragraph 1(c)of the O rd er(32:28 )and the related C onclu sion

N o.4 (31:14-16)thatRespond entengaged in su rveillance of employees’u nion orotherprotected

concerted activities,as itis u nsu pported bythe record evid ence.

26. Respond entexcepts to the A L J’s find ingatpage 6,note 17 ,thatthere was “no evid ence

to corroborate [Spald ing’s] testimony thatan u nid entified employee complained to A d ams abou t

people hand billingon companyproperty,”as itis u nsu pported bythe record evid ence cited .

27 . Respond entexcepts to the A L J’s find ingat6:16-18 that“u nknown”men watched Gu lizia

while he was hand billing,as this find ingis based u pon an erroneou s conclu sion.

28 . Respond entexcepts to the A L J’s find ing at6:21-22 thatV enkatesan “ad mits he was

aware of hand billing occu rring every Tu esd ay,”as itis irrelevantto a find ing of u nlawfu l

su rveillance.

29. Respond entexcepts to the A L J’s find ings at6:22-23 and 25:32-33 thatV enkatesan

“watched the hand billingactivity from the wind ow to the eastof the fou nd ry”to the extentitis

relied u pon to su pportafind ingof su rveillance,as the A L Jfailed also to find thatbecau se that

areaof Respond ent’s plantwas u nd ergoingconstru ction atthe time,V enkatesan ord inarily spent

time nearthose wind ows.

30. Respond entexcepts to the extentthe A L Jbases many of herfind ings in Section E on

V enkatesan’s testimony,whereas she laterd erid es his cred ibility.



03631953.1 6

31. Respond entexcepts to the A L J’s find ing at6:30-33 thatemails exchanged between

salaried employees of Respond enton d ays d u ring which the u nion hand billed are evid ence of

su rveillance.

32. Respond entexcepts to the A L J’s find ing at6:33-34 that“[o] n an almostweekly basis”

employees wou ld give hand bills to salaried employees of Respond entto the extentitwas relied

u pon to su pportafind ingof u nlawfu lsu rveillance.

33. Respond entexcepts to the A L J’s find ingatpage 6,note 17 ,thatthere was “no evid ence

that[Spald ing] had first-hand knowled ge of A d am’s [sic] role in the hand billingsu rveillance,”as

itd irectly conflicts with her find ing at6:36-37 that“Spald ing told A d ams to investigate and

ensu re there was no hand billingon companyproperty.”

34. Respond entexcepts to paragraph 1(d )of the O rd er(32:28 )and the related C onclu sion

N o.5 (31:18 -20)thatRespond entthreatened employees withfacility closu re if they selected the

Union as theircollective bargainingrepresentative,as itis u nsu pported bythe record evid ence.

35. Respond entexcepts to the A L J’s find ings at7 :9-27 to the extentrelied u pon to su pporta

find ing thatRespond entthreatened to close the plant,as these remarks are alltru e statements

abou tRespond ent’s bu siness preferences.

36. Respond entexcepts to the A L J’s find ingat7 :29-30 to the extentrelied u pon to su pporta

find ingthatRespond entthreatened to close the plant,as this remarkmerely restates the law.

37 . Respond entexcepts to the A L J’s find ingat7 :33-35 to the extentrelied u pon to su pporta

find ingthatRespond entthreatened to close the plant,as itmischaracterizes the remark.

38 . Respond entexcepts to the A L J’s find ing at7 :38 -39 thatSpald ing gave the speech a

second time to “reemphasize Respond ent’s d esire to keepthe plantnon-u nion,”as itis irrelevant

to afind ingof an u nlawfu lthreatto close the plant.
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39. Respond entexcepts to the A L J’s find ing at7 :44-45 thatSpald ing’s speech was abou t

“the negative impactu nions wou ld have on the operation of Respond ent’s bu siness,”as it

mischaracterizes tru e remarks abou tRespond ent’s bu siness preferences.

40. Respond entexcepts to the A L J’s find ingat8 :3-4 that“A rmstrongalso told Stewartthat

speaking againstSpald ing’s points in the meetingwou ld have been cou nterprod u ctive,”as itis

an erroneou s and u nnecessaryreinterpretation of testimony.

41. Respond entexcepts to the A L J’s find ingatpage 8 ,note 18 ,thatStewart“relied on closed

qu estions and answers to d eny the occu rrence of the d iscu ssion,”as itis irrelevantto the factthat

Stewartcontrad icted A rmstrong’s testimony on this same point.

42. Respond entexcepts to the A L J’s find ing atpage 8 ,note 19,and page 9,note 20,

concerningSpald ing’s cred ibilityas awitness.

43. Respond entexcepts to the A L J’s find ingatpage 9,note 20,thatshe d id n’tbelieve that

Spald ing d id n’tpress H arrison for d etails abou tthe su bstance of the u nion’s informational

meeting becau se “ru mors of au nion was [sic] an importantevent,”as iterroneou sly conflates

testimony thatRespond entwas interested in gatheringinformation regard ingru mors thatau nion

campaign was being organized with testimony regard ing which specific employees su pported

thatcampaign.

44. Respond entexcepts to the A L J’s find ings at11:9-18 concerningthe nu mberand content

of postings by Respond ent,as they are irrelevantto ad etermination as to whetherthe contentof

the single flyerin qu estion violated the A ct.

45. Respond entexcepts to the A L J’s find ingat11:22-24 to the extentthatthis langu age was

relied u pon to su pportafind ingthatRespond entposted u nlawfu lliteratu re.
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46. Respond entexcepts to the A L J’s find ing at11:29 thatA rmstrong was merely “lead ,”

since his job title was P rod u ction O perator,implyingthathe cou ld be asked to ru n machines.

47 . Respond entexcepts to the A L J’s find ing at11:29-31 thatA rmstrong wou ld contact

Stowell for “assistance,”as it mischaracterizes A rmstrong’s complete testimony and is

u nsu pported bythe evid ence.

48 . Respond entexcepts to the A L J’s find ingat11:31-33 thatA rmstrongwou ld callM oore at

home on technicalissu es becau se she failed also to find thatA rmstrong d id not callM oore at

home when A rmstrongrealized thatthe A 8 1 was alleged lyou tof parts on A u gu st26,2012.

49. Respond ent excepts to the A L J’s find ing at page 12,note 25,that there is “no

corroborating evid ence”for Stewart’s contention that he sent A rmstrong a text message

explicitly d irectingA rmstrongto ru n amachine,as this is irrelevantto afind ingthatA rmstrong

d eliberatelyd id notfollow instru ctions on the nightof A u gu st26.

50. Respond entexcepts to the A L J’s find ingatpage 12,note 28 ,that“V enkatesan failed to

persu asively explain how he wou ld have had first-hand knowled ge abou tthe availability of parts

forthe A 8 1,”as itis u nsu pported bythe record .

51. Respond entexcepts to the A L J’s find ingat12:22-23 thatthere were notenou ghparts,as

V enkatesan d irectly contrad icted A rmstrong’s testimony based on his inspection of the

machiningareabefore C shiftbegan on the nightof A u gu st26.

52. Respond entexcepts to the A L J’s find ingat13:2-4 that“the A 8 1 machine was notread y

foroperation,”as itmischaracterizes A rmstrong’s testimony.

53. Respond entexcepts to the A L J’s find ing at13:5-6 thatA rmstrong leftStewartavoice

mail“explainingthe reason he cou ld notoperate the A 8 1 machine,”as itis u nsu pported by the

record evid ence.
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54. Respond entexcepts to the A L J’s find ingat13:11-12 thatA rmstrong“assign[ed ] eachC -

shiftworkerto ru n one ormore machines perStewart’s instru ctions,”as itis u nsu pported by the

record evid ence cited .

55. Respond entexcepts to the A L J’s find ingat13:19-20 that“A rmstrongu pd ated M oore on

the statu s of the machines and the work he performed that night,”as it mischaracterizes

A rmstrong’s testimonyand is u nsu pported bythe record evid ence cited .

56. Respond entexcepts to the A L J’s find ing at14:38 -39 thatStowelld id nothave enou gh

time to follow u p on A rmstrong d u ring the nightof A u gu st26-27 ,2012,as thatexcu se was

perfectly acceptable when offered byA rmstrong.

57 . Respond entexcepts to the A L J’s find ing at15:4-5 that“[d ]iscipline is normally meted

ou tin this ord er,”as itis u nsu pported bythe record evid ence.

58 . Respond ent excepts to the A L J’s failu re to find that fou r other employees were

terminated in 2011-2012 withou thaving been throu gh allsteps in Respond ent’s progressive

d isciplinarypolicy.Resp.Ex.6.

59. Respond entexcepts to the A L J’s find ings atpage 15,note 32,regard ing A rmstrong’s

M arch2012 warningforattend ance,as itis irrelevantto afind ingof anti-u nion animu s.

60. Respond entexcepts to the A L J’s failu re to find thatA rmstrong’s Ju ne 29,2012 warning

clearly stated that“In situ ations where there is equ ipmentd own,manpowerissu es,oremployee

issu es,you need to be commu nicatingwiththe Fou nd ryShiftSu pervisor.”Resp.Ex.6.

61. Respond entexcepts to the A L J’s find ings at15:16-22 regard ing“progressive corrective

action”langu age,as itis irrelevantgiven the A L J’s earlierfind ing(at15:5-6)thatthe H and book

explicitly states thatStahl“reserves the rightto d etermine appropriate levelof action to be taken

on acase by case basis in consid eration of the circu mstances involved .”
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62. Respond entexcepts to the A L J’s find ing atpage 15,note 34,concerning A rmstrong’s

warningforu nd erprod u ction in M arch2012 and accompanyingtestimony,as itis irrelevantto a

find ingof anti-u nion animu s.

63. Respond entexcepts to the A L J’s failu re to find atpage 15,note 34,thatthe same

testimonyand warningprove thatA rmstrongran amachine on the d ayin qu estion.

64. Respond entexcepts to the A L J’s find ingat15:12-13 regard ingA rmstrong’s warningfor

u nd erprod u ction on Ju ne 29,2012,as itfails also to find thatthis warningis anotherexample of

A rmstrong’s insu bord ination and tend encyto d isru ptprod u ction.

65. Respond entexcepts to the A L J’s failu re to make a cred ibility d etermination on the

testimonyof C harles C ollins.

66. Respond entexcepts to the A L J’s find ing at15:29-30 regard ing the two warnings of

whichW ilkins was originally u naware,since itfails to find also thatA rmstrongd id notd ispu te

his receiptof these warnings.

67 . Respond entexcepts to the A L J’s find ingat16:6-9 concerningthe contentof A rmstrong’s

termination letter,as itfails to find also thatthe letterexplicitly stated that“V iolations of work

ru les or other breaches of cond u ctwhich,in the ju d gmentof StahlSpecialty C ompany,are

inappropriate ord etrimentalto ou rbu siness can resu ltin d isciplinary action u pto and inclu d ing

termination.”

68 . Respond entexcepts to the A L J’s find ingat17 :37 -38 thatRespond entviolated Sections

8 (a)(1)and 8 (a)(3)of the A ctbyd ischargingA rmstrong,as itis u nsu pported bythe evid ence.

69. Respond entexcepts to the A L J’s find ing at17 :42 – 18 :1 thatitis “u nd ispu ted ”that

A rmstrong “d iscu ssed the benefits of u nionization with employees,” as this find ing is

u nsu pported by anyrecord evid ence.
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7 0. Respond entexcepts to the A L J’s find ing at17 :42 – 18 :1 thatitis “u nd ispu ted ”that

A rmstrong“engaged in hand billing,”as itmischaracterizes the testimony and is u nsu pported by

the record evid ence.

7 1. Respond entexcepts to the A L J’s failu re to find thatitis u nd ispu ted thatA rmstrongd id

nothand billpriorto his d ischarge.Tr.202:25–203:2;309:1-3.

7 2. Respond entexcepts to the A L J’s failu re to find thatthe only action A rmstronghad taken

to openly id entify himself as au nion su pporterwhile employed by Respond entwas to talkwith

organizerJerry Gu liziaafterworkwhile Gulizia was hand billing.Tr.309:1-12.

7 3. Respond entexcepts to the A L J’s find ingat17 :42 –18 :1 thatA rmstrong“solicited u nion

au thorization card s,”as itis u nsu pported bythe record evid ence.

7 4. Respond entexcepts to the A L J’s find ingat18 :5-6 thatRespond entknew of A rmstrong’s

protected u nion and concerted activity,as itis u nsu pported bythe record evid ence.

7 5. Respond entexcepts to the A L J’s find ings atpage 18 ,note 36,thatcou nselforC harging

P arty’s qu estion “D u ring the cou rse of the u nion’s campaign,d id you reportthis information

backto anyone in the company?”was “u nambigu ou s,”as itis u nsu pported byrecord evid ence.

7 6. Respond entexcepts to the A L J’s find ingatpage 18 ,note 36,that“[t] he meetingoccu rred

the weekof M ay2,”as itis u nsu pported bythe record evid ence.

7 7 . Respond entexcepts to the A L J’s find ing atpage 18 ,note 37 ,thata ru ling on the

cred ibility of Spald ing’s and V enkatesan’s testimony on the pointas to whetherM cB rid e told

V enkatesan thatA rmstrong was involved with the u nion was apparently u nnecessary,as their

testimonycorroborates M cB rid e’s completely.
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7 8 . Respond entexcepts to the A L J’s find ingat18 :16-17 that“Respond enthad knowled ge of

A rmstrong’s protected u nion activity atthe time ad ecision was mad e to d ischarge him,”as itis

u nsu pported bythe evid ence.

7 9. Respond entexcepts to the A L J’s find ing at18 :21-22 thatRespond ent’s d ischarge of

A rmstrongwas motivated byd iscriminatory animu s,as itis u nsu pported by the record evid ence.

8 0. Respond entexcepts to the A L J’s find ingat19:3-4 thatRespond ent“intentionally failed

to ad equ ately ad d ress the charges against A rmstrong that led to his termination,”as it is

u nsu pported bythe record evid ence.

8 1. Respond entexcepts to the A L J’s find ing at19:4-6 that“Respond ent’s refu salto follow

its progressive d isciplinarypolicy againstA rmstrong”is evid ence of u nlawfu lmotive.

8 2. Respond entexcepts to the A L J’s find ing at19:7 thatRespond ent’s investigations were

not“fairand meaningfu l,”as itis u nsu pported bythe record evid ence.

8 3. Respond ent excepts to the A L J’s find ing at 19:18 -19 that Respond ent “d eliberately

cond u cted an inad equ ate investigation into the charges againstA rmstrong,”as itis u nsu pported

bythe record evid ence.

8 4. Respond entexcepts to the A L J’s find ing at19:21-22 that“prior to cond u cting any

investigation [V enkatesan] ‘absolu tely’feltthatA rmstrongshou ld be terminated ,”as this find ing

is contrad icted by the A L J’s find ings in this same paragraph regard ing V enkatesan’s

investigation.

8 5. Respond entexcepts to the A L J’s find ing at19:24-25 thatV enkatesan spentonly “five

minu tes”reviewing the machining d epartment,as itis irrelevantto a find ing concerning the

fairness and ad equ acyof Respond ent’s investigations.
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8 6. Respond entexcepts to the A L J’s find ing at19:33-34 thatitis “u nd ispu ted thatpriorto

A u gu st26,V enkatesan had never given Stowellinstru ctions to convey to A rmstrong or any

otherlead ,”as itis u nsu pported bythe record evid ence.

8 7 . Respond entexcepts to the A L J’s find ing at19:35-37 that“[i] tis su spiciou s thatsoon

afterhe learned of A rmstrong’s u nionizing activity,V enkatesan wou ld tellStowellto instru ct

A rmstrong to perform a specific task,especially a task thatlead s rarely perform,”as itis

u nsu pported bythe record evid ence.

8 8 . Respond entexcepts to the A L J’s failu re to find thatV enkatesan’s instru ctions,throu gh

Stowell,reinforced instru ctions A rmstronghad alread yreceived from Stewart.

8 9. Respond entexcepts to the A L J’s failu re to find thatRespond entwas exped iting V olvo

and M ercu ryparts d u ringthe weekend in qu estion.

90. Respond ent excepts to the A L J’s find ing at 19:37 -43 that V enkatesan’s testimony

regard ing need ing A rmstrong to ru n a machine d u e to a C shift employee’s absence is

“[im] plau sible,”as itis u nsu pported bythe record evid ence.

91. Respond entexcepts to the A L J’s find ing at19:33-44 concerning whether V enkatesan

told Stowellto tellA rmstrongto ru n amachine and the importof C P Ex.5,as itis irrelevantto a

find ingconcerningthe fairness and ad equ acyof Respond ent’s investigations.

92. Respond entexcepts to the A L J’s find ing at20:1-3 thatV enkatesan “had d etermined

A rmstrongshou ld be fired based on nothingmore than an emailfrom Stowellsentwithin abou t

an [sic] 1 ½ hou rs into A rmstrong’s shiftnoting he had failed to operate amachine,”as itis

followed byno citation to any record evid ence.
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93. Respond entexcepts to the A L J’s find ing at20:8 -9 thatV enkatesan “saw a few chip

baskets behind 2 of the 7 machines and assu med A rmstrong had notemptied them,”as it

mischaracterizes V enkatesan’s fu rthertestimony.

94. Respond entexcepts to the A L J’s find ing at20:9-10 thatV enkatesan “ad mitted thatthe

baskets cou ld have been filled by an employee on anothershiftafterthey had been emptied by

A rmstrong,”as itis u nsu pported bythe record evid ence cited .

95. Respond entexcepts to the A L J’s find ing at20:11-14 thatV enkatesan failed to provid e

persu asive and /orcorroboratingtestimony abou tthe parts thatwere available to ru n on “the A 7 7

orA 8 1 machines,”as itis irrelevantwhatparts were available to ru n on the A 7 7 .

96. Respond entexcepts to the A L J’s find ingat20:14-17 regard ingthe prod u ction efficiency

on C shift,as itis irrelevantto afind ingconcerningthe fairness and ad equ acy of Respond ent’s

investigations.

97 . Respond entexcepts to the A L J’s find ingat20:21-22 thatneitherV enkatesan norStewart

interviewed A rmstrong,as itis u nsu pported bythe record evid ence.

98 . Respond ent excepts to the A L J’s find ing at 20:22-25 that Timmons’ testimony

corroborated A rmstrong’s,as itis irrelevantto afind ingconcerningthe fairness and ad equ acy of

Respond ent’s investigations.

99. Respond entexcepts to the A L J’s find ing at20:26-27 that“Tu cker testified ,withou t

contrad iction,thathe neversaw A rmstrong notworking thatevening,”as itis u nsu pported by

the record evid ence.

100. Respond entexcepts to the A L J’s find ing at20:28 -30,as itincompletely characterizes

Rid ge’s testimony.
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101. Respond ent excepts to the A L J’s find ing at 20:35-37 that V enkatesan and Stewart

“intentionally”refu sed to interview the othermembers of C shift,as itfails to find thatthere

were othermethod s of d eterminingwhatA rmstronghad d one.

102. Respond entexcepts to the A L J’s find ingat21:1-2 thatA rmstrongwou ld “provid e M oore

withad etailed accou ntof the workhe performed and the statu s of workto be completed by the

nextshift,”as itis u nsu pported bythe evid ence cited .

103. Respond entexcepts to the A L J’s find ingat21:4-5 thatM oore was “the only managerto

speakwithA rmstrongimmed iately afterhis shift,[and ] was in aposition to see and assess what

workhad been completed on A rmstrong’s shiftbefore itwas tainted by the employees working

the nextshift,”as itis u nsu pported bythe evid ence.

104. Respond entexcepts to the A L J’s find ing at21:20-22 thatV enkatesan gave no cred ible

explanation as to how two ormore hou rs into the A -shifthe cou ld d istingu ishbetween tasks that

were notcompleted on the C shiftversu s work generated by the A shift,as itis irrelevantto a

find ingconcerningthe fairness and ad equ acyof Respond ent’s investigations.

105. Respond entexcepts to the A L J’s find ing at21:31 thatV enkatesan testified there were

400 H u bbellhand les from Frid ay’s shift,as itis u nsu pported bythe record evid ence cited .

106. Respond entexcepts to the A L J’s find ingat21:32-35 thatV enkatesan testified “afterless

than 10 minu tes of review,thatthere were notenou gh H u bbellhand les in need of bu ffing to

ju stifythe amou ntof time A rmstrongsaid he had spentbu ffingthem,”as itis u nsu pported bythe

record evid ence.

10 7 . Respond entexcepts to the A L J’s find ing at21:35-37 that“Timmons ...corroborated

A rmstrong’s testimonyon this point,”as itis u nsu pported bythe record evid ence.
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10 8 . Respond entexcepts to the A L J’s find ing at21:39-41 thatStewartcond u cted a“cu rsory

examination,”as itis pu relythe A L J’s opinion.

109. Respond entexcepts to the A L J’s find ingat22:4-8 regard ingwhetherthe hand les need ed

bu ffing and how many had actu ally been bu ffed ,as itis irrelevantto afind ing concerning the

fairness and ad equ acyof Respond ent’s investigations.

110. Respond entexcepts to the A L J’s find ingat22:11-12 thatStewart“conced es thatthe lead

d oes notu su ally operate amachine,”as itis irrelevantto afind ingconcerningthe fairness and

ad equ acyof Respond ent’s investigations.

111. Respond ent excepts to the A L J’s find ing at 22:18 -20 that there was no evid ence

A rmstrongwas trained to switchoverparts,“northathe was au thorized orinstru cted to perform

this fu nction on the nightatissu e,”as itis u nsu pported bythe record evid ence.

112. Respond ent excepts to the A L J’s find ing at 22:27 -29 that V enkatesan provid ed no

evid ence thathe had first-hand knowled ge thatthe machining areawas notin d isarray atthe

beginningof the C shift,as itis u nsu pported bythe evid ence.

113. Respond entexcepts to the A L J’s find ingat23:10-11 thatRespond ent’s failu re to follow

its progressive d isciplinary policy is evid ence of d iscriminatory animu s,as itis u nsu pported by

the record evid ence.

114. Respond entexcepts to the A L J’s find ing atpage 23,note 40,that“M cB rid e d id not

d ispu te thathe told A rmstrong itwas the Respond ent’s policy to limitthe length of time

d iscipline remained on employees’record s to ayear,”as itis irrelevant.

115. Respond entexcepts to the A L J’s find ingatpage 23,note 40,that“V enkatesan,Spald ing,

and W ilkins testified that it was not the Respond ent’s policy to remove d iscipline from
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employees’files after a year,”as it is u nsu pported by a citation to any record evid ence,

mischaracterizes witnesses’testimony,and is irrelevant.

116. Respond ent excepts to the A L J’s find ing at 23:23-25 that W ilkins testified

“u nconvincingly”thatshe changed herrecommend ation afterlearning of two more d isciplines

A rmstronghad received ,as itis irrelevantto the factthatshe d id actu allychange hermind .

117 . Respond entexcepts to the A L J’s find ingat23:28 -30 thatW ilkins “appeared confu sed by

the entire ru shto terminate A rmstrong,”as itis irrelevantto Respond ent’s d ecision to terminate.

118 . Respond entexcepts to the A L J’s find ingat23:30-32 thatStowell’s excu se that“he had

other d u ties to take care of thatevening”was nota “convincing response”to his failu re to

approach A rmstrong and tellhim to clock ou tand go home fornotoperating amachine,as it

fails to find fu rtherthatA rmstrong’s excu se thathe was “too bu sy”with his otherd u ties was

similarlynota“convincingresponse”to his failu re to ru n amachine on A u gu st26-27 .

119. Respond ent excepts to the A L J’s find ing at 24:1-4 that “A rmstrong and the other

employees working the C -shift the d ate at issu e cred ibly testified that after his initial

conversation withA rmstrong,they d id notsee Stowellagain forthe remaind erof the night,”as it

is notsu pported byacitation to anyrecord evid ence.

120. Respond ent excepts to the A L J’s find ing at 24:6-7 that “the General C ou nsel has

established an initial showing of d iscrimination,”since many of the A L J’s find ings are

u nsu pported bythe record evid ence.

121. Respond entexcepts to the A L J’s find ings at24:16-18 that“Respond ent’s reasons are

pretextford iscrimination”and that“A rmstrongd id notgive afalse reportof his activities on the

C -shifton A u gu st26,”as they are u nsu pported by the record evid ence.
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122. Respond entexcepts to the A L J’s find ingat24:18 -19,that“an ad equ ate investigation ...

wou ld have su pported mostorallof A rmstrong’s claims,”as itis u nsu pported by the record

evid ence.

123. Respond entexcepts to the A L J’s find ings at24:19-21 that“A rmstrong’s priorhistory of

d iscipline,in combination with the mostrecentcharge,wou ld likely notlead to termination”

since itinvolved only“verbalwarnings forminorinfractions,”as this is pu re opinion.

124. Respond ent excepts to the A L J’s find ing at 25:43-44 that the alleged u nlawfu l

su rveillance tookplace “ataclose vantage point,”as itis u nsu pported by any citation to record

evid ence.

125. Respond entexcepts to the A L J’s find ingat26:6-8 that“there is no persu asive evid ence

to show thatthe Respond enthad areasonable basis forbelieving thatthe no solicitation orno

trespassingpolicies were beingviolated ,”as itis u nsu pported bythe record evid ence.

126. Respond entexcepts to paragraph 1(b)of the O rd er(32:26)and the related C onclu sion

N o.6 (31:22-24) that Respond ent interrogated employees abou t their u nion membership,

activities,and sympathies,as itis u nsu pported by the record evid ence.

127 . Respond entexcepts to paragraph1(e)of the O rd er(32:30-34)and the related C onclu sion

N o. 7 (31:26-28 ) that Respond ent threatened ad verse employment consequ ences against

employees and /orthreatened notto hire employees’relatives becau se the employees engaged in

u nion or other protected concerted activities,as itcontrad icts the A L J’s own find ing to the

contrary.See D ecision at27 :34-35.

128 . Respond entexcepts to the actions of the GeneralC ou nseland A L Jin reaffirming the

d ecisions of theirpred ecessors and /ortheirown d ecisions as lackingany su bstantive,meaningfu l

review orreconsid eration.The GeneralC ou nseland A L J’s failu re to remed y the inexplicable
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internalinconsistency and errord escribed in Respond ent’s Exception 127 ,supra,d emonstrates

the sham natu re of the remand and reaffirmation proceed ings.In herpriorD ecision thathas now

be ratified and ad opted withou talteration,the A L Jcontrad icted herself by find ingas afactthat

the GeneralC ou nselintrod u ced no evid ence to su pportan allegation in the complaintbu t

nonetheless conclu d ed thatthe Respond entcommitted the alleged violation d espite there being

no evid ence to su pportthe allegation.H ad the pu rported remand and associated review and

reaffirmation been meaningfu lorsu bstantive,as opposed to asham,the A L Jsu rely wou ld have

corrected this obviou s flaw in the D ecision.

129. Respond entexcepts to the A L J’s find ings at29:25-29 thatRespond ent’s management

engaged in “intense efforts to d isru ptthe u nion organizing campaign [inclu d ing] ...consu lts

withattorneys,[and ] d iscu ssions and meetings withmanagementstaff to d iscoverthe extentof

the u nion campaign and its su pporters,”as theymischaracterize testimony and are irrelevant.

130. Respond entexcepts to the A L J’s find ingat29:32-35 that“Spald ingclearly implied that.

..investmentin the plantwou ld be jeopard ize [sic] by au nion,”as itis irrelevantto afind ing

thatSpald ingthreatened to close the plant.

131. Respond entexcepts to the A L J’s find ings at29:39-41 thatSpald ing“bothtimes”end ed

his speech with a“warning thathe wou ld continu e to hold similarmand atory meetings if the

workers’ [sic] d id not end the u nion organizing effort by refu sing to su pport it,”as it

mischaracterizes the plain langu age of the script,is pu re opinion,and is irrelevant.

132. Respond entexcepts to paragraph1(f)of the O rd er(32:36-37 )and the related C onclu sion

N o.8 (31:30-32)thatRespond entposted literatu re threatening employees with permanentjob

loss if replaced bynew hires d u ringastrike,as itis u nsu pported bythe record evid ence.

D A TED :M ay20,2016
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__s/C hris M itchell___________
C hris M itchell,Esq.
M itchellGreggs,Esq.
C ou nselforRespond ent
StahlSpecialtyC ompany

M A Y N A RD ,C O O P ER & GA L E,P C
1901 SixthA venu e N orth
2400 Regions/H arbertP laza
B irmingham,A labama35203
Tel.(205)254-1000
Fax (205)254-1999
cmitchell@ maynard cooper.com
mgreggs@ maynard cooper.com

CERTIFICATE OF SERVICE

Ihereby certify thatthe foregoingExceptions to the D ecision of the A d ministrative L aw

Ju d ge were served on allparties listed pu rsu antto the N ationalL aborRelations B oard ’s Ru les

and Regu lations 102.114(i)by electronically filing with the O ffice of the Execu tive Secretary

and emailon this the 19thd ayof M ay2016.

O ffice of the Execu tive Secretary
1099 14thStreetN W
W ashington,D C 2057 0

A nne C .P eressin,Esq.
C ou nselforthe GeneralC ou nsel
N A TIO N A L L A B O R REL A TIO N S B O A RD ,REGIO N 17
8 600 Farley,Su ite 100
O verland P ark,Kansas 66212-467 7
anne.peressin@ nlrb.gov

Thomas H .M arshall,Esq.
L oriD .Elrod ,Esq.
B L A KE & UH L IG,P .A .
47 5N ew B rotherhood B u ild ing
7 53State A venu e
Kansas C ity,Kansas 66101
thm@ blake-u hlig.com
ld e@ blake-u hlig.com
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JerryGu lizia
IB EW L ocalN o.1464
17 60 UniversalA venu e
Kansas C ity,M issou ri64120
jerry_gu lizia@ ibew.org

_s/C hris M itchell___________
C hris M itchell,Esq.
M itchellGreggs,Esq.
C ou nselforRespond ent
StahlSpecialtyC ompany


